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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION
AT RI CHVOND, OCTOBER 16, 2002
APPLI CATI ON OF
THE G TY OF CHESAPEAKE CASE NO. PUE-2002- 00096

For approval of the condemati on

of a utility easenment containing
4,214 square feet or 0.0967 acre,
nore or less, for the installation
of a water transm ssion |ine on |and
owned by the City of Suffolk and

| ocated in the Sl eepy Hol e Borough
of the Gty of Suffolk

FI NAL ORDER

On March 1, 2002, the Gty of Chesapeake ("Chesapeake")
filed an application wth the State Corporati on Conm ssion
(" Commi ssi on") requesting approval, pursuant to 8§ 25-233 of the
Code of Virginia ("Code"), to initiate a condemation action to
acquire property of the City of Suffolk ("Suffolk™). The
application indicated that Chesapeake sought to acquire a parcel
of land owned by Suffolk to install a raw water transm ssion
line to carry water from Lake Gaston to supply water to the
citizens of Chesapeake.! Chesapeake requested that the

Commi ssion certify that a public necessity and/or essenti al

1 The application for condemation identified the desired utility easement as
crossing |land described on a plat entitled "Plat Showi ng Permanent Utility
Easenent to be Acquired fromCity of Suffolk by the City of Chesapeake,
Virginia, for City of Chesapeake, Virginia, Raw Water Transm ssion System

Sl eepy Hol e Borough — Suffolk, Virginia, Scale=1"=30"," dated April 28, 1998,
revised May 24, 2001, made by Rouse-Sirine Associates, Ltd.


http://www.state.va.us/scc/contact.htm#General

publ i ¢ conveni ence requi res Chesapeake to acquire an easenent
vi a condemati on.

The Commi ssion entered an Order on March 7, 2002,
permtting Suffolk to file a response to Chesapeake's
application. On March 26, 2002, Suffolk filed its response
whi ch, anmong ot her things, denied nany of the allegations
contai ned in Chesapeake's application and requested that the
Commi ssion find that no public necessity or conveni ence exists
requiring the condemmation action. Thereafter, the parties
filed additional pleadings, including statenments of fact and
| egal menoranda in support of their positions.?

On June 26, 2002, Suffolk filed a Motion to Dism ss arguing
that, on June 19, 2002, Suffolk granted an easenent to
Chesapeake for the purposes of constructing a raw water
transmission line to carry water from Lake Gaston under and
across the parcel of Iand owned by Suffol k. Suffolk stated that
this utility easenent was that requested by Chesapeake in the
application before the Conm ssion.

Al so on June 26, 2002, Chesapeake filed a Mtion to Anend
Appl i cati on of Chesapeake and an anmended applicati on which,
anong ot her things, stated that Chesapeake wi shed to clarify

that it was seeking to acquire the utility easenent to install a

2 The additional pleadings are detailed in our August 6, 2002, Order in this
proceedi ng.



raw water transm ssion line to carry water from Lake Gaston, as
wel | as other sources, to supply water to Chesapeake.

On August 6, 2002, the Conm ssion issued an order granting
Chesapeake's Mdtion to Arend Application of Chesapeake and
denying Suffolk's Mdtion to Dismss. The Conm ssion found that
this case involves whet her Chesapeake should be permtted access
to the courts of the Cormmonweal th to attenpt to condemm property
needed for its proposed water line. The Conmm ssion stated that
bef ore Chesapeake coul d obtain such perm ssion, pursuant to
§ 25-233 of the Code, the Comm ssion nmust: (1) certify that a
public necessity or an essential public convenience so requires;
and (2) conclude that the property sought to be condemmed is not
essential to the purposes of Suffol k. The Conm ssion permtted
the parties to file supplenental statenents of fact and
suppl enental | egal nenoranda to address the amended application.

On August 23, 2002, Chesapeake and Suffolk filed
suppl enental statenents of fact. Chesapeake filed a
Suppl enent al Menorandum of Law on August 29, 2002. On
August 30, 2002, Suffolk filed a Supplenental Brief
(" Suppl enental Brief") and a Motion to Dismss ("Mtion to
Dismiss").

NOW THE COW SSI ON, upon consi deration of the matter, is of
t he opinion and finds that Chesapeake nmay be granted perm ssion

to petition the courts of this Cormmonwealth to initiate



condemnati on proceedings to acquire the desired utility easenent
across the parcel of |and owned by Suffolk to install its
proposed water transm ssion |ine.

Chesapeake has requested the Conmm ssion's perm ssion to
commence condemmation proceedi ngs agai nst Suffol k pursuant to

8§ 25-233 of the Code. In Application of the Cty of Virginia

Beach, For a certificate pursuant to Va. Code 8 25-233, Case

No. PUE-1994-00048, Opinion, 1995 S.C.C. Ann. Rept. 313, 314

(March 6, 1995) ("Application of the City of Virginia Beach"),

t he Commi ssion found that 8§ 25-233 of the Code assigns it a task
of limted scope. |In that case, the Comm ssion was to determ ne
whet her Virginia Beach should be permtted access to the courts
of the Commobnwealth to attenpt to condemn property necessary to
build a water pipeline. The Conm ssion noted that this
determ nation invol ves whether a public necessity or an
essential public convenience requires the taking, and whether
the property is essential to the purposes of the entity from
which it will be taken. Finding that it had no jurisdiction to
approve the pipeline project itself, the Comm ssion stated:

To interpret 8 25-233 to give us such

jurisdiction wuld convert that Iimted

statute into a gateway through which

Commi ssion jurisdiction mght be extended to

an infinite nunber of subjects, as long as a

locality or utility sought condemation of

the property of another locality or utility
to acconplish some mnor part of the



objective. W do not interpret § 25-233 to
intend such a broad grant of jurisdiction.

Here, as in Application of the City of Virgi nia Beach, the

Commi ssi on nust deci de whet her Chesapeake nmay be permtted
access to the courts of the Conmmonweal th by findi ng whether a
public necessity or essential public convenience so requires,
and whether the property is essential to the purposes of
Suf f ol k.

Based on the record before us, Chesapeake has established
that it requires 0.0967 of an acre, nore or less, of Suffolk's
property for the proposed installation of a water pipeline to
neet its water demands. W find, therefore, that the public
necessity or essential public convenience has been establi shed.

We also find that the property sought to be condemed is
not essential to the purposes of Suffolk. Suffolk states that
t he Code "does not authorize Chesapeake to condemm property, in
this case a water source, that it can't even identify."® The
"property” in this proceeding, however, is not a water source.
Rat her, under 8§ 25-233 of the Code, the "property" is 0.0967 of
an acre of land. In our analysis pursuant to 8§ 25-233 of the
Code, we consider whether it is the property, not the use, that
is essential to Suffolk. W note that, on June 19, 2002,

Suf f ol k adopted an Ordi nance authorizing the Suffolk City

3 Suppl enental Brief at 8.



Manager to execute an easenent agreenment w th Chesapeake for the
0. 0967 of an acre of land. Thus, we find it is clear that the
property is not essential to Suffolk's purpose.

We deny Suffolk's Motion to Dismiss. In the Mdtion to
Dismss, Suffolk asserts that the certification sought by
Chesapeake fromthis Commi ssion is no | onger required. Suffolk
contends that the Ordinance it adopted on June 19, 2002, grants
a utility easenment to Chesapeake over the desired parcel of
land. Suffolk states that, as a result, Chesapeake is able to
construct the transm ssion main and convey all the water it is
presently entitled to and needs.

The easenent offered by Suffol k, however, does not reflect
t he easenent sought by Chesapeake as described in its anmended
application in this proceeding. Thus, Chesapeake still seeks
perm ssion fromthis Conm ssion under § 25-233 of the Code to
petition the courts to take property by condemation. As
expl ai ned above, we have made the findings required by § 25-233
of the Code in favor of Chesapeake

Mor eover, as al so expl ai ned above, the Comm ssion has
limted authority in this matter. Suffolk clainms that
Chesapeake "wants to seize an advantage over the rest of the

jurisdictions regarding access to future water supply."* Suffolk

41d. at 11.



t hen contends that the "law affords the Conmission no role in
assi sting Chesapeake to carry out this agenda."®> CQur O der

t oday, however, does not speak to these issues. The proceedi ng
herein invol ves access to the courts of the Cormmonweal th. We
need not nmake any findings, for exanple, as to allocations of
wat er resources or access to water supply. Contrary to

Suffol k's assertions, the Conm ssion's action herein does not

"grant Chesapeake an undefined water allocation,” does not "rule
t hat Chesapeake is entitled to free discretion and unlimted
al l ocations of water fromany source through its pipeline," and
does not "adjudicate |egal rights under [the 1997 Four-GCty]
Settl ement Agreenent."®

We concl ude that the findings required by 8 25-233 of the
Code are made in favor of Chesapeake. W will, therefore, grant
Chesapeake permi ssion to initiate the condemati on proceeding in
the courts of the Commonwealth to acquire the desired utility
easenent across the parcel of |and owned by Suffolk to install
its proposed water transm ssion |ine.

Accordingly, IT IS ORDERED THAT:

(1) Suffolk's Mdtion to Dismss is hereby denied.

(2) Chesapeake is hereby granted perm ssion to initiate a

condemati on proceeding in the courts of the Comobnwealth to

w
o

61d. at 6, 8, 10.



acquire the desired utility easenent across the parcel of |and
owned by Suffolk to install its proposed water transm ssion
l'ine.

(3) This matter is hereby dismssed fromthe Comm ssion's
docket of active proceedings, and the papers filed herein shal

be placed in the Conmssion's file for ended causes.



